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Virginia. — In Virginia the question seems never to have been deter- 
mined by the court of appeals. In Wheatherholtz's Cases, 2 Va. L. 
Reg. 697, where the indictment was for murder by one lying in wait, 
and the jury found the prisoner guilty of murder in the second de- 
gree, the court deemed it its duty to set the verdict aside. And to 
the same effect see Taylor's Case, 2 Va. L. Reg. 699, where the in- 
dictment was for murder by poison. But in Down's Case, 2 Va. L. 
Reg. 870, the court declined to follow the Taylor Case, and the court 
of appeals refused to grant a writ of error. These cases will be 
found discussed at length under the title of Homicide in 7 Encyclo- 
pedic Digest of Va., and W. Va. Rep. 165. In conclusion we give an 
extract from the letter of Richard H. Tebbs, judge of the Loudoun 
county court, 2 Va. L. Reg. 870. "In a case where the prisoner 
must be either convicted of murder of the first degree or else acquit- 
ted, the jury should not be instructed simply as to what constitutes 
the different grades of homicide, but should be definitely and dis- 
tinctly informed that under the proofs they must either convict of 
murder of the first degree or acquit, and that any compromise ver- 
dict is unlawful and practically an acquittal. Such an instruction 
would enlighten them as to the nature of their duties, .while the or- 
dinary instruction may very naturally mislead them. Certainly the 
prisoner should have this privilege if he desires to avail himself of 
it. The right to hang or go scot free may be a very dangerous 
privilege to ask, but on account of the very natural unwillingntss of 
the jury to shed blood, and because stronger evidence will certainly 
be asked than in a case not capital, it may at times be very valuable. 
Let him have this dangerous privilege, if he wishes, but let him not 
be heard to complain if he very wisely declines it." 

But what if the iury in the face of such an instruction still brings 
in a verdict of murder in the second degree? 



Joel Bailey Davis Co. v. Augustus et al. 

Sept. 20, 1906. 
[54 S. E. 985.] 

1. Assignment for Benefit of Creditors — Validity — Stipulation for 
Release. — A deed of assignment for creditors is not invalid because 
of its stipulation for release of the debtor by his creditors from per- 
sonal liability for such part of the debts as the fund may not 
discharge. 

[Ed. Note. — For cases in point, see vol. 4, Cent. Dig. Assignments 
for Benefit of Creditors, § 155.] 

2. Same — Debts Secured. — A deed of assignment for the benefit of 
creditors is not invalid because of its provision that it shall secure, in 
addition to the debts enumerated therein, any others inadvertently 
omitted and which may be shown to be correct. 

3. Same — Provision as to Evidence of Debts. — A deed of assign- 
ment for the benefit of creditors, providing for payment of the debts 
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enumerated and any others inadvertently omitted, which ma.y be ad- 
mitted by the grantor, or otherwise shown to be correct, and author- 
izing the trustees, in case it appears that the amount of any debt 
enumerated has been incorrectly stated, to adjust and correct the same 
and pay it according to its true amount, and declaring that the ap- 
proval of the grantor may be taken by the trustees as conclusive of 
the correctness thereof, is not invalid, as requiring the trustees to 
treat the admission of the grantor as conclusive of the amounts of 
claims. 

4. Same — Compromising and Adjusting Claims. — A -deed of assign- 
ment for the benefit of creditors is not invalid as authorizing the 
trustees to dicker and trade with creditors, paying some less and 
others more, by reason of the provision that, if any question arises 
as to the validity or amount of any claim, the trustees may compro- 
mise and adjust it on such terms as they may deem proper or expedi- 
ent; this relating only to claims as to which there is a bona fide 
dispute, and it being provided by the deed that claims shall be paid 
according to their true amount. 

[Ed. Note. — For cases in point, see vol. 4, Cent. Dig. Assignments 
for Benefit of Creditors, §§ 137-143.] 

5. Same — Description of Property Conveyed.— A deed of assign- 
ment for the benefit of creditors sufficiently describes the property 
conveyed as all of the stock of goods owned by the grantor, situated 
in a certain store occupied by him, and also all cash in bank, all ac- 
counts or choses in action owned by him, the lease of the store, the 
grantor's merchant's license, and any other right owned by him in 
connection with his business at said place. 

[Ed. Note. — For cases in point, see vol. 4, Cent. Dig. Assignments 
for Benefit of Creditors, §§ 330-236.] 

6. Same — Provision for Presenting Claims. — The provision in a deed 
of assignment for the benefit of creditors that the trustees may give 
notice to any creditor "not herein named," by advertising for 5 days, 
to present his claim, and after expiration of 10 days from the first 
publication the trustees shall proceed wish the execution of the trust 
on the hypothesis that there are no other creditors than such as may 
have presented their claims, does not require the creditors listed in 
the deed to present their claims. 

7. Same — Time Provided for Electing to Take under Deed; — The 
provision of a deed of assignment for the benefit of creditors that 
after the trustees have ascertained all the creditors, and the money 
to be realized, or enough to enable the creditors to approximate the 
amount, has come into the hands of the trustees, they shall submit 
such a statement to the creditors as will enable them to approximate 
the proportion of their claim which will be paid by the trust fund and 
to act advisedly, means that, when the statement is furnished, a rea- 
sonable time will be given the creditors in which to elect whether to 
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take under the deed on the condition provided by it that they release 
their claims. 

[Ed. Note. — For cases in point, see vol. 4, Cent. Dig. Assignments 
for Benefit of Creditors, §§ 195-196.] 

8. Same — Provision for Fees to Trustees for Legal Services. — A 
deed of assignment for the benefit of creditors is not conclusively 
shown to be intended to hinder, delay, or defraud creditors, and is 
not invalid, because of the provision that out of the moneys realized 
the trustees shall, in addition to costs, expenses, and commissions, 
take out such other fees as may be properly due for any services ren- 
dered by them as lawyers in connection with the affairs of the trust; 
the trustees being required, under Code 1877 [Va. Code 1904, §§ 
2674-2678], to settle their accounts before the commissioner of ac- 
counts, when every charge is subject to the scrutiny of such com- 
missioner, as well as to the inspection of all parties interested. 

9. Same — Omission of Assets from Deeds. — The omission from a 
deed of assignment of a small amount of assets does not make it 
fraudulent; it being shown to be due to the inadvertence of the drafts- 
man, and a supplemental deed conveying the omitted property having 
been executed on the following day, on the grantor's attention being 
called thereto. 

[Ed. Note. — For cases in point, see vol. 4, Cent. Dig. Assignments 
for Benefit of Creditors, §§ 108, 110.] 

Appeal from Corporation Court of City of Charlottesville. 

Suit by the Joel Bailey Davis Company against J. W. Au- 
gustus and others. From an adverse decree, complainant appeals. 
Affirmed. 

Timberl.ake & Nelson and /. M. Perry, for appellant. 
Lee &■ Howard, Quarles & Pilson, and /. A. Alexander, for 
appellees. 

Harrison, J. The bill in this ease, which was filed by the 
appellant, seeks to set aside a deed of assignment for the bene- 
fit of creditors, made by the appellee John W. Augustus to 
John.L. Lee and Volney E. Howard, trustees, on the 1st day of 
April, 1903, upon the ground that it was fraudulent both in fact 
and in law, and was made with intent to hinder, delay, and de- 
fraud the creditors of the grantor. 

A mass of evidence was taken in an attempt to support the 
allegation of fraud in fact, but by the decree appealed from this 
charge was held not to be sustained, and the deed was declared 
also to be not amenable to the allegation of fraud per se. 

In this court the appellant abandons the contention made in 
the court below, that the deed was fraudulent in fact, and limits 
the attack here to the charge of fraud per se, insisting that there 
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are provisions appearing upon the face of the deed inconsistent 
with and adequate to the defeat of its avowed object and 
purpose. 

There is no doubt that the provisions of a mortgage or deed 
of trust may be of such a character as of themselves to furnish 
conclusive evidence of fraudulent intent, but the presumption of 
law is in favor of honesty, and the court cannot presume fraud 
unless the terms of the deed preclude any other inference. Wil- 
liams et al. v. Lord & Robertson, 75 Va. 390. This authority is 
illustrative of many others to the same effect in this state. See 
Peters v. Bain, 133 U. S. 670, 10 Sup. Ct. 354, 33 L. Ed. 696. 

The purpose of the deed before us is indicated in the outset by 
the expressed desire of the grantor that all of his property 
and assets shall be subjected to the payment of his debts in such 
number as that no one creditor may have any advantage over 
another, and that he shall have and enjoy a complete release 
from all further liability to any creditor who shall share in the 
proceeds of the assets conveyed. 

Since 1837 it has been the established law of this state, by- 
repeated judicial decisions, that a deed of assignment by a debtor 
of his property for the payment of his debts, which stipulates for 
his release by his creditors from personal liability for such part 
of their debts as the fund may not discharge, is valid. Skio- 
with's Ex'r v. Cunningham, 8 Leigh, 271, 31 Am. Dec. 642; 
Long, Tr., v. Meriden Britannia Co., 94 Va. 595, 27 S. E. 499. 

In cases like this the intent with which the deed was made is 
the vital subject of inquiry. We will now consider, in their 
order, the provisions which it is claimed constitute constructive 
or legal fraud, and show an intention on the part of the grantor 
to hinder, delay, and defraud his creditors. 

The first and second grounds of objection are founded upon 
the same clause, which is as follows: "In trust nevertheless, to 
secure [after the payment of all costs and expenses of executing 
this trust! the payment of the following debts, namely: [Here 
follow the names of a long list of creditors and the amount of 
their respective debts.] And also any other creditor whose 
claim may have been inadvertently omitted from this deed, which 
may be admitted by the said Augustus or otherwise shown to be 
correct ; the object of the said Augustus being to provide for all 
of his creditors without discrimination. And should it appear 
that the amount of the debt of any creditor above named has 
been herein incorrectly stated, the said trustees are authorized to 
adjust and correct the same and pay according to the true amount 
of the debt, and the approval of said Augustus may be taken by 
said trustees as conclusive of the correctness thereof." 

The objections urged to this clause are (1) that it secures, in 
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addition to the debts named in the deed, such as may have been 
inadvertently omitted, and which may be admitted by the grantor 
or otherwise shown to be correct; and (2) that it authorizes the 
trustees to adjust and correct the debts named in the deed, and 
pay the same according to the true amount of the debt, and 
that the approval of the grantor may be taken as conclusive of 
such correctness. 

In support of the objection that the deed is invalid because it 
secures debts not named therein, which may be admitted by the 
grantor or otherwise shown to be correct, appellant relies on the 
case of Spence v. Bagwell, 6 Grat. 444. In that case no opinion 
was filed. The syllabus is as follows : "A deed of trust held to 
be fraudulent on its face, though executed to indemnify a bona 
fide surety" — from which it would seem that the question before 
us was not considered by the court in that case. 

In the case of Dance v. Seaman, 11 Grat. 778, Judge Allen re- 
fers to the case of Spence v. Bagwell, supra, and undertakes to 
state the several grounds of objection to the deed in that case, 
but does not mention the objection urged in the case at bar as 
one of them. We are of opinion, therefore, that there is nothing 
in the report of Spence v. Bagwell, supra, to stamp it as con- 
trolling authority for the contention here made. 

In the case under consideration, the declared purpose of the 
grantor is to secure all of his creditors without discrimination, 
and in pursuance of that purpose he provides that any creditor 
whose claim may have been inadvertently omitted from the list of 
debts mentioned in the deed shall be admitted to an equal par- 
ticipation in the trust fund with those creditors who are named. 
Not to have provided for creditors whose claims may have been 
inadvertently omitted from the deed would have been a disregard 
of the avowed purpose to secure all of the creditors without dis- 
crimination. The contention that the trustees are bound by the 
provision under consideration to pay all debts that are admitted 
by. the grantor to be correct, thus making him the judge and 
arbiter of his own debts, is not tenable. The debts named in the 
deed are thereby admitted by the grantor to be correct, but 
neither the trustees nor any creditor is, for that reason, denied 
the right to question their correctness or to assail their validity 
upon any ground. So the debts inadvertently omitted, if there 
be such, may be shown to be correct by the evidence of the 
grantor, or any other evidence ; but it is manifestly an unsound 
contention that the trustees are bound by the provision under 
consideration to pay such debts as are admitted by the grantor to 
be correct, if they have reason to believe that such debts are not 
correct. On the contrary, it is expressly provided that the trus- 
tees must pay according to the true amount of the debt. They 
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cannot pay a debt inadvertently omitted, or adjust and correct 
those named in the deed except according to the true amount, 
and to do so without the exercise of proper care and diligence 
to ascertain that true amount would be a breach of trust. It is 
true that the trustees may take the approval of the debt by the 
grantor as conclusive of its correctness, but they are not bound 
to do so and will not do so unless they are satisfied that the 
true amount is thereby established. They are bound to act 
honestly and prudently ; and, if they are guilty of fraud or care- 
lessness, the law will hold them responsible at the instance of 
any creditor. 

It is often the case that the amount of a debt is inaccurately 
stated in the deed, and the power given to adjust and correct 
was merely a recognition that such inaccuracies might exist in 
this deed, and that the trustees were expected to look to this 
and see that only the true amount of each debt was paid. Inde- 
pendently of this provision, it would have been the duty of the 
trustees to determine the true amount of the claims to be paid 
by them. The grantor was not only a competent, but an im- 
portant, witness in determining the true amount of any debt, 
and, if his testimony on the subject was sufficient to satisfy the 
trustees, no reason is perceived why they should not accept it 
as conclusive. It is true the parties to this deed may act dis- 
honestly, and it would be hardly possible to provide against 
fraudulent conduct if they were inclined to perpetrate a fraud, 
but there is nothing in the clause under consideration to indicate 
any other than an honest purpose, and we cannot presume that 
the trustees will dishonestly administer their trust. 

The third ground upon which the validity of the deed is as- 
sailed is based upon the following clause: "Furthermore, should 
any difficulty or question arise as to the validity or amount of any 
claim of any creditor against said Augustus, or as to the validity 
or amount of any claim of said Augustus against any debtor, 
the said trustees are authorized to compromise and adjust the 
same on such terms as they may. deem proper or expedient." 

This provision does not, as contended, authorize the trustees 
to dicker and trade with the creditors, paying some less and 
others more, as in the deeds involved in those cases cited by ap- 
pellant in support of its position. McConnell v. Sherwood (N. 
Y.) 38 Am. Rep. 537; Gazzam v. Poyntz (Ala.) 37 Am. Dec. 
745, In the cases relied on by the appellant, the power conferred 
on the trustee was either to compromise or compound with any 
or all of the creditors, which was in the opinion of the court a 
power to trade with creditors whose debts were undisputed, with 
a view to depriving them of a part, at least, of their just dues, 
or to change the order of the preferences. 

In the case at bar it clearly appears that it was not the inten- 
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tion of the grantor to force the creditors into a settlement of 
their claims in a manner prejudicial to their interests. The 
clause here assailed expressly limits the power of the trustees, 
in this matter of adjusting claims, to compromising only such 
claims as are in dispute as to validity or amount. There must 
be a bona fide dispute or question, and when there is it cannot 
be doubted that it would be wise for the trustee to compro- 
mise or adjust such a claim in good faith for the benefit of the 
creditors. If a trustee should compromise and adjust such a 
claim, without any authority in the deed for so doing, and report 
his action to a court of equity, it would be confirmed when 
ascertained to have been reasonable and judicious. A clause 
like that under consideration will be held valid or invalid ac- 
cording to the extent and nature of the power conferred by it. 
When the power extends, as in the case before us, only to an 
ascertainment of the amount and validity of the claim or claims, 
as to which any difficulty or question arises, but leaving the 
trustees bound to pay the true amount due, it cannot be held to 
bear upon its face a plain purpose to defraud the creditor. 

As said by this court in Taylor v. Mahoney, 94. Va. 511, 27 S. 
E. 108: "The question is not whether the trustee might prove 
unfaithful, * * * a contingency of which there is no inti- 
mation in the deed, but whether the provisions in the deed, if 
carried out according to their apparent intent, would be fraud- 
ulent in their operation" — citing Peters v. Bain, supra. 

The fourth ground of objection made to the deed is based upon 
the following clause: "The said trustees may give notice to 
any creditor of said Augustus not herein named, by advertising 
in the Lynchburg News for a period of five days, to present 
to the trustees his claim, and after the expiration of ten days 
from the first publication the trustees shall proceed with the 
execution of this trust upon the hypothesis that there are no 
other creditors than such as may have then presented their claims, 
unless such other claims shall thereafter be presented before 
the actual distribution of the fund. After the said trustees have 
ascertained all the creditors, as above provided, and after all 
the money to be realized has come into their hands or a suffi- 
cient proportion thereof to enable the creditors to approximate 
the amount, they shall submit such a statement to the several 
creditors as will enable them to approximate the proportion of 
their claim which will be paid by. the trust fund, and to act 
advisedly." 

It is contended in support of the assault upon this clause that 
it does not describe the property conveyed or the liabilities of 
the debtor, so as to give the creditors sufficient' information with 
respect thereto, that it does not afford the creditors a reasonable 
time in which to make their election, and fails to specify a time 
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within which the creditors may obtain such information as the 
deed does not afford them, and decide understanding^ whether 
or not to accept the deed. 

In Williams v. Lord & Robertson, supra, it was held that the 
property conveyed was sufficiently described as "all the stock of 
goods now in the storehouse occupied by said Williams at West. 
Point," and that no schedule was necessary; citing Gordon v. 
Cannon, 18 Grat. 387, in which case it was held that the general 
description of a stock of goods as in a certain place and all 
debts of every description due to the firm, and all other assets 
and effects of the firm wherever they may be, was a sufficient 
description of the property without any schedule or inventory. 

In the case at bar the property conveyed is described as "all 
of the stock of goods owned by the grantor, situated in the 
storehouse now occupied by him, No. 1028 Main St., Lynchburg, 
Virginia ; and also all cash in bank, any and all accounts or other 
choses in action which may be owned by the said John W. 
Augustus; also the lease on said storehouse, his merchant's li- 
cense, and any other right owned by said John W. Augustus in 
connection with his business at said place." This description of 
the property conveyed is quite as full as that found in either of 
the cases cited, and in addition the name and residence and the 
amount of every known creditor is given. The assets were 
described as fully as they conveniently could be, and in the 
light of the authorities cited the description must be held to be 
sufficient. 

The contention is not sound that the creditors listed, as well 
as those not named in the deed, must present their claims to the 
trustees before the expiration of 10 days from- the first publica- 
tion of a 5 days' notice. The 5 days' advertisement provided 
for is specifically for the creditors not named and for them only. 
By the terms of the deed the trustees were bound to recognize 
and provide for the listed creditors unless they should decline 
to accept the provision made for them. 

In Gordon v. Cannon, supra, it is said: "When creditors are 
put to their election, whether they will accept the provision made 
for them by the debtor in an assignment of his property and 
give him a release or be excluded from the benefit of the assign- 
ment, it is reasonable that the deed should give to the creditors 
all the information in the power of the debtor, as to the nature 
and value of the property conveyed and the amount of the debts 
intended to be provided for, and reasonable time to obtain such 
information as the deed may not afford, and to make Up their 
minds deliberately and understandingly whether they will accept 
or reject the offer made to them." 

It will be observed that under this ruling no specific time is 
required, but only a reasonable time within which creditors must 
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accept or reject the deed. The object of a time limit is to give 
the creditors an opportunity to accept or reject the terms of the 
deed before the fund is disbursed. If this opportunity is given 
to- the creditors by the terms of the deed, even though no specific 
day be fixed as the limit, all is secured to the creditors in this 
respect that could reasonably be desired. 

In the case at bar the trustees were bound, as already stated, 
to recognize the listed- creditors ; the notice mentioned provided 
for the creditors whose debts may have been inadvertently 
omitted; and, in order to secure to all the creditors the fullest 
information and the amplest opportunity to act advisedly, the 
clause in question provides that "after the said trustees have 
ascertained all the creditors as above provided, and after all the 
money to be realized has come into their hands or a sufficient 
proportion thereof to enable the creditors to approximate the 
amount, they shall submit such a statement to the several cred- 
itors as will enable them to approximate the proportion of their 
claim which will be paid by the trust fund, and to act advisedly." 
The statement here provided for must contain all, the informa- 
tion necessary to enable the creditors to act advisedly in making 
their election. This provision secures the creditor more com- 
plete protection than a specific time limit would do. But it is 
earnestly urged that under this provision the trustees could fur- 
nish the statement and then proceed immediately to disburse the 
fund before the creditors had time to act. This position, like 
those already considered, is based upon the unwarranted pre- 
sumption that the trustees will or may act dishonestly in admin- 
istering their trust. The provision plainly means that, when the 
statement is furnished, a reasonable time will be given the cred- 
itors in which to act, and this is all that can be asked or required. 
If the trustees were to adopt the course suggested by counsel, it 
would be a breach of trust, and the courts are open to afford 
relief to any creditor who may be injured by their wrongful act. 

The fifth ground of objection made to the deed is based upon 
the following clause : "The said trustees shall out of the money 
realized pay: First. All costs and expenses of executing the 
trust, including a fee to Lee & Howard of $25.00 for preparing 
this deed, a commission to said trustees of five per cent, ort the 
gross amount of sale, and such other fees as may be properly 
due for any services rendered by them as lawyers in connection 
with the affairs of this trust." 

This objection does not appear to have been relied on in the 
lower court, but it is contended here that the allowance^ in addi- 
tion to commissions, of other fees for such legal services as the 
trustees may render the trust in their capacity as lawyers, is in- 
valid because a direct pecuniary inducement is thereby offered 
them to engage in useless litigation, and thereby impair the fund 
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and delay the final settlement of the assignment ; that the trustees 
are placed under a constant temptation to consult themselves in 
their capacity of attorneys, in the transaction of every piece of 
business connected with the trust and charge the fund with a fee. 

With respect to the allowance of "such other fees as may be 
properly due for services rendered as lawyers in connection with 
the affairs of the trust," we are of opinion that from considera- 
tions of prudence it might have been best not to have embraced 
it in the deed. We cannot say, however, that it shows on its 
face a conclusive purpose or intention to hinder, delay, and de- 
fraud their creditors. It is true the trustees might abuse their 
trust in this respect, as they might also do in any other respect, 
but, as already often repeated, it is well settled that the presump- 
tion is that they will act honestly, and not dishonestly. This court 
has held that, when parties to a suit unrepresented bv counsel 
reap the benefit of services rendered in the progress of a cause, 
it is right and proper that those who received the benefit should be 
required to make just compensation for it. Stoneburner & Rich- 
ards v. Motley, 95 Va. 790, 30 S. E. 364. The deed of trust pro- 
vides for the payment of such fees as may be "properly due." 
The remuneration is further limited to such fees as may be 
properly due for services rendered by them "as lawyers" in con- 
nection with the affairs of the trust. If, therefore, the deed only 
provides for such compensation as the law allows, it is not ob- 
jectionable to the extent of vitiating the deed. Choses in action 
are conveyed to the trustees, and it might well have been con- 
templated that some litigation would arise in collecting these 
claims. For such services the trustees could have employed other 
lawyers, and no reason is perceived why, as lawyers, they should 
not render the service themselves and be paid a fair and reason- 
able compensation. Under our statute a trustee must settle his 
accounts before the commissioner of accounts. Code 1877 TVa. 
Code 1904, §§ 2674-2678]. Every charge against the trust fund 
is subject to the scrutiny of the commissioner as well as to the 
inspection of all parties interested. And finally, if the trustees 
should yield to the temptations suggested and abuse their trust 
in the manner indicated, the doors of courts of equity are always 
open for the correction of such abuses. 

In addition to the foregoing objections, it is contended that the 
deed is void because it omits a substantial portion of the assets 
of the grantor. 

In view of appellant's frank concession, both in the petition 
and in oral argument, that it has failed to establish the charge 
that the deed was fraudulent in fact, and in view of the further 
fact that there is not a word on the face of this deed to suggest 
that any property had been omitted, this contention might well 
be passed over, as it can only be determined by looking to other 
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evidence of fraud than that furnished by the deed itself. As al- 
ready stated, there is nothing on the face of the deed to suggest 
any omission of property as a ground of fraud per se ; but dealing 
with the objection as raising a question of fact we find from the 
record that through the inadvertence of the draftsman, and not 
by the intention of the grantor, certain personal property, con- 
sisting of household and kitchen furniture, two colts, carriages, 
harness, etc., which was subsequently sold by the trustees for 
$346, was omitted. If this could be held to be a substantia} omis- 
sion, it would only be a badge of fraud which may be overcome 
by proof. Didier v. Patterson, 93 Va. 536, 25 S. E. 661. The 
omission is shown to have been the result of a mere accident. 
That the purpose was to defraud the creditors is utterly repelled 
by the record, which shows that as soon as the draftsman, who 
was one of the trustees, discovered his mistake, he sent for the 
grantor, called his attention to the matter, and immediately a 
supplemental deed was executed conveying to the trustees the 
omitted property upon the same terms prescribed in the first 
deed. The original deed is dated 1st day of April, 1903, and the 
supplemental deed bears date April 2d of that year, showing that 
within 24 hours the mistake was discovered and promptly cor- 
rected. Under these circumstances it cannot be said that an in- 
tention to defraud has been established. 

Upon the whole case, we are of opinion that there is no error 
in the decree appealed from, and it must be affirmed. 



Pocahontas Collieries Co. v. Williams. 

Sept. 13, 1906. 
[54 S. E. 868.] 

1. Trial — Order of Proof — Admission of Evidence after Demurrer 
to Evidence.— Code 1887, § 3367 [Va. Code 1904, p. 1783], provides 
that a deposition, if not read on the trial by the party taking it, may 
be read by the other party. When plaintiff rested his case, defend- 
ant demurred to the evidence, and plaintiff then was permitted to 
read a deposition taken by defendant, after which defendant intro- 
duced further evidence and renewed his demurrer to the evidence. 
Held that, the order of proof being largely in the discretion of the 
trial court, there was no reversible error in permitting the deposi- 
tion to be read at such time. 

[Ed. Note. — For cases in point, see vol. 46, Cent. Dig. Trial, §§ 164, 
165.] 

2. Master and Servant — Injuries to Servant — Action — Question for 
Jury.— Where, during the absence of an inexperienced servant from 
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